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Introductions: David Black
• Co-Chair, National Government Contracts Team
• Trusted advisor, problem solver, and advocate for
federal contractors in every stage of growth
• Government contracts counseling and dispute
resolution
David Black

Tysons
(703) 720-8680

David.Black@hklaw.
com

• Represent contractors in protests and claims and
responding to government investigations, audits, False
Claims Act investigations and litigations
• Represent subcontractors in negotiating teaming
agreements and subcontracts, and in disputes with
prime contractors
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Introductions: Eric Crusius
Eric Crusius is a partner at Holland & Knight and a government contracts and
litigation attorney who focuses his practice on a wide range of government
contract matters, including bid protests, claims and disputes, compliance
issues (including cybersecurity, supply chain, and labor) and sub-prime issues
and manages high-stakes complex commercial litigations.

Eric Crusius
Eric has appeared as a guest on Fox News, Government Matters TV, NPR,
Tysons
(703) 720-8042

Eric.Crusius@hklaw.
com

and Federal News Radio and has been quoted in numerous publications
including Newsweek, the Washington Post, Washington Lawyer, the Financial
Times, and the Washington Business Journal.

Twitter: @EricCrusius
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Agenda
• The Defense Production Act of 1950 - Overview
• The Federal Priorities & Allocations System - Overview
− Liability Protections
− Penalties

• Rated Orders under FPAS
− Acceptance or Rejection
− Negotiating Schedule
− Negotiating Price and Terms and Conditions
− Performance
− Using FPAS Priorities Authority in Purchasing
− Dealing with other Contractors
− Dispute Resolution: Special Priorities Assistance

• Compliance Issues and Framework
• Other COVID-19 Developments for Contractors
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Questions
• Email questions to:
− david.black@hklaw.com
− eric.crusius@hklaw.com

• Subject Line: “NCMA Boston Question”
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Defense Production Act of 1950

Overview
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Defense Production Act - Overview
• Quick History of the DPA
− Response to the early Cold War and the North Korean
invasion of South Korea in June 1950

− Inspired by the First and Second War Powers Acts of
1941 and 1942 – gave Executive Branch broad authority
to regulate industry
− Enacted on September 8, 1950 with seven titles
− Four of the seven titles lapsed in 1953 (Titles II, IV, V,
and VI) related to requisitioning, rationing, wage and
price fixing, labor disputes, and credit controls)
− Three of seven titles remain . . .
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Defense Production Act - Overview
• Quick History of the DPA
− DPA is not a permanent statute
− It has a sunset and must be reauthorized by Congress

− Since 1950, DPA has been reauthorized 53 times
− 2019 NDAA: DPA reauthorized until September 30, 2025
− Codified at 50 U.S.C. § 4501, et seq.

8

Defense Production Act - Overview
• Increasing Scope of the DPA
− DPA provides President with an “array of authorities to shape
national defense preparedness”

− “National Defense” in original DPA
• “The operations and activities of the armed forces, the Atomic
Energy Commission, or any other department or agency directly or
indirectly and substantially concerned with the national defense….”

− “National Defense” in today’s DPA
• “Programs for military and energy production or construction,
military or critical infrastructure assistance to any foreign nation,
homeland security, stockpiling, space, and any directly related
activity. Such term includes emergency preparedness activities . .
. and critical infrastructure protection and restoration.
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Defense Production Act - Overview
• Key DPA Authorities
− Title I: Priorities and Allocations Authority
Most Likely

• Prioritize government contracts for materials and services
• Allocate or control the general distribution of materials,
services, and facilities

− Title III: Expansion of Productive Capacity and
Supply
• Loan Guarantees and Direct Loans
• Purchase, Purchase Commitments, Subsidy Payments,
and Installation of Equipment

− Title VII: General Provisions
• Voluntary Agreements Among Industry Participants
• Blocking Foreign Investment (CFIUS)
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Federal Allocations and Priorities
System (FPAS)
Overview

11

FPAS - Overview
• The President’s Priorities and Allocations Authority
• “The President is hereby authorized (1) to require that
performance under contracts or orders (other than
contracts of employment) which he deems necessary or
appropriate to promote the national defense shall take
priority over performance under any other contract or
order, and, for the purpose of assuring such priority, to
require acceptance and performance of such contracts
or orders in preference to other contracts or orders by
any person he finds to be capable of their performance….”

• 50 U.S.C. § 4511(a)
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FPAS - Overview
• Delegation of Priorities Authority to Agencies
• “The head of each Federal agency to which the President
delegates authority under this section shall—
(1) Issue . . . final rules . . . that establish standards and
procedures by which the priorities and allocations
authority under this section is used to promote the national
defense…; and

(2) . . . Consult with the head of other Federal agencies to
develop a consistent and unified Federal priorities and
allocations system.”
− 50 U.S.C. § 4511(d)
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Federal Priorities & Allocations System
Defense Production Act (50 U.S.C. 4511)

Executive Order 13603 (March 16, 2012) (§ 201)

Agriculture
(Food, Livestock,
Plant Resources)
APAS:
7 CFR 789

Energy
(Energy)
EPAS:
10 CFR 217

GSA
(Teleworking Equipment
and Cleaning Supplies)
DPAS:
15 CFR 700

HHS
(Health
Resources)
HRPAS:
45 CFR 101

Transportation
(Civil
Transportation)
TPAS:
49 CFR 33

DHS
(Other Industrial Resources)
DPAS: 15 CFR 700
(Food, Livestock, Plant Resources)
APAS: 7 CFR 789

Commerce
(Other Industrial
Resources)
DPAS:
15 CFR 700

Defense
(Other Industrial
Resources)
DPAS:
15 CFR 700
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Executive Order Issued on March 18, 2020
EO Prioritizing and Allocating Health and Medical
Resources to Respond to the Spread of COVID-19
Key Presidential Finding re “Health and Medical
Resources”

− Sec. 1: “Accordingly, I find that health and medical
resources needed to respond to the spread of
COVID-19, including personal protective equipment
and ventilators, meet the criteria specified in section
101(b) of the Act (50 U.S.C. 4511(b)).”
− Sec. 1: “Under the delegation of authority provided in
this order, the Secretary of Health and Human Services
may identify additional specific health and medical
resources that meet the criteria of section 101(b).”
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Executive Order Issued on March 18, 2020
• Delegation of Authority to HHS over “Health and Medical
Resources”
Sec. 2(a): “Notwithstanding Executive Order 13603 . . . , the
authority of the President conferred by section 101 of the Act to
require performance of contracts or orders (other than contracts
of employment) to promote the national defense over performance
of any other contracts or orders, to allocate materials, services,
and facilities as deemed necessary or appropriate to promote the
national defense, and to implement the Act in subchapter III
of [the DPA], is delegated to the Secretary of Health and
Human Services with respect to all health and medical
resources needed to respond to the spread of COVID-19 within
the United States.”
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Executive Order Issued on March 18, 2020
• HHS has Nationwide Allocation Authority over “All
Health and Medical Resources”
Sec. 2(b): The Secretary of Health and Human Services
may use the authority under section 101 of the Act to
determine, in consultation with the Secretary of
Commerce and the heads of other executive departments
and agencies as appropriate, the proper nationwide
priorities and allocation of all health and medical
resources, including controlling the distribution of such
materials (including applicable services) in the civilian
market, for responding to the spread of COVID-19 within
the United States.
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HHS Has Exclusive Authority over Health
and Medical Resources
• President has delegated HHS with exclusive authority over “health and
medical resources”
− DPAS authority over “industrial resources” excludes products
delegated to other Executive agencies under an Executive Order
− ‘‘Health resources’’ means drugs, biological products, medical devices, materials,
facilities, health supplies, services and equipment required to diagnose, mitigate or
prevent the impairment of, improve, treat, cure, or restore the physical or mental
health conditions of the population. (EO 13603 Definition)

− HHS has not yet re-delegated priority rating authority to any other
Federal Agency

• Valid rated orders for health and medical resources must be rated
“DO-HR” or “DX-HR”
• Questions about validity of rated order for health and medical resources
may be an issue for “special priorities assistance”
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Executive Order Issued on March 23, 2020
EO on Preventing Hoarding of Health and Medical
Resources to Respond to the Spread of COVID-19
Key Presidential Finding re “Health and Medical
Resources”
− Sec. 1: DPA Sec. 102 authority to prevent hoarding is
delegated to HHS and “to prescribe conditions with respect
to the accumulation of such resources.”

− Include authority to designate any material either (2) as a
“scarce material” or (2) as a “material the supply of which
would be threatened by persons accumulating the material
either in excess of reasonable demands of business,
personal, or home consumption, or for the purpose of resale
at prices in excess of prevailing market rates.”
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Contractor’s Liability Protection
• “No person shall be held liable for damages or penalties for
any act or failure to act resulting directly or indirectly from
compliance with a rule, regulation, or order issued pursuant
to [the DPA], notwithstanding that any such rule, regulation, or
order shall thereafter be declared by judicial or other competent
authority to be invalid.”
− Sec. 707 of the DPA (50 U.S.C. § 4557)

• Excusable delay from failure to perform unrated contracts
− See Eastern Air Lines, Inc. v. McDonnell Douglas Corp., 532 F.2d
957 (5th Cir. 1976). (Commercial contract)
− Interspace Eng’g & Support, ASBCA No. 14459, 70-1 BCA ¶ (Apr.
17, 1970) (Federal contract)
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Contractor’s Liability Protection
• Immunity under this provision is limited:
− No immunity for state tort liability (e.g., product liability)
• In re Agent Orange Product Liability Litigation, 597 F. Supp. 740
(E.D.N.Y. 1984).

− No immunity from CERCLA liability
• United States v. Vertac Chemical Corp., 46 F.3d 803 (8th Cir.
1995).

• No indemnification by the government from third party
product liability, absent an indemnification clause in the
contract. Hercules v. United States, 516 U.S. 417 (1996).
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Penalties for Noncompliance with Rated
Order
• “Any person who willfully performs any act prohibited,
or willfully fails to perform any act required, by the
provisions of this title [sections 4511 to 4518 of 50
U.S.C.] or any rule, regulation, or order thereunder,
shall, upon conviction, be fined not more than $10,000
or imprisoned for not more than one year, or both.”
− Sec. 103 of the DPA (50 U.S.C. § 4513)
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Rated Orders under FPAS
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What are a Contractor’s Core Obligations?
• When a rated order is received, the contractor must:
− Accept the rated order, if the ordered material or
service is normally sold by that business,
− Provide preferential delivery or performance over
unrated order if necessary to meet the specified delivery
date, and
− Place rated orders with subcontractors and suppliers
to ensure on-time delivery of the materials and services
needed to support the rated order.
• Subcontractors and suppliers have the same obligations
− Give priority to rated orders
− Place rated orders down the supply chain
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What is a Rated Order?
• A rated order is placed in support of a designated
program, pursuant to section 101(a) of the DPA.
• A rated order takes precedence over all unrated orders,
when necessary to meet delivery dates specified in the rated
order.
• To be a rated order, a contract or order must
include four elements:
− A priority rating;
− Specific delivery dates;
− A statement that identifies the governing federal
regulation; and
− The signature of a contracting officer, certifying the rated
order.
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What is a Priority Rating?
• A priority rating consists of a rating – either “DO” or “DX.”
− Between priority ratings, a DX rated order takes
precedence over all DO rated orders.
− Most rated orders carry the DO priority rating.
− Following the DO/DX should be the designation “HR” for
“health resources.”
• A rated order also includes an alpha numeric program
identification symbol (PIS), such as “N3.”
− All DO rated orders carry equal priority status, regardless
of their PISs.

− The PIS indicates the type of national or homeland
security program supported by the rated order.
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Excerpt from 15 CFR App. Sch. I to Pt. 700
Approved Programs and Delegate Agencies
Homeland Security Programs
N1

Federal emergency preparedness, mitigation,
response, and recovery

DHS

N2

State, local, tribal government emergency
preparedness, mitigation, response, and recovery

DHS

N3

Intelligence and warning systems

DHS

N4

Border and transportation security

DHS

N5

Domestic counter-terrorism, including law enforcement

DHS

N6

Chemical, biological, radiological, and nuclear
countermeasures

DHS

N7

Critical infrastructure protection and restoration

DHS

N8

Miscellaneous

DHS
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FPAS-Rated Orders
Acceptance or Rejection

Negotiating Schedule
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Acceptance or Rejection of a Rated Order
• Step 1: Is it a Valid FPAS Rated Order?
− Is the order for products/services match the authority of the
agency? For instance, if health resources are being ordered,
is the order coming from HHS (or a prime contractor dealing
with HHS)?
− Does the order contain the four elements?
− If not valid, contractor may reject.

• Step 2: Look at Whether Can Accept or Basis for
Rejection
− Is there a basis for a mandatory rejection?

− Can the contractor fulfill the order?
− Is there any other basis for rejection?

DPAS: 15 CFR 700.13
HRPAS: 45 CFR 101.33
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Acceptance or Rejection of a Rated Order
• Who is subject to the performance requirements of
priority rated orders issued under the DPA?
− Any person who is within the legal jurisdictional and
geographic reach of Federal law.

− Any person who may be outside the reach of Federal legal
jurisdiction but voluntarily accepts a rated order.
• Who is a “person”?

− Person includes “an individual, corporation, partnership,
association, or any other organized group of persons, or legal
successor or representative thereof, or any State or local
government or agency thereof.”
50 U.S.C. 4552(15)

• Foreign companies with no U.S. presence who refuse to
accept a FPAS-rated order may be out of reach
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Acceptance or Rejection of a Rated Order
Is there a basis for a mandatory rejection (and counter-offer)?
1. If the contractor is unable to fill the order by the specified date, it must
inform the customer of the earliest date on which delivery can be made
and offer to accept the order on the basis of that date.
2. If accepting a DO rated order would interfere with delivery of any
previously accepted DO or DX rated orders, the contractor must offer to
accept the order based on the earliest delivery date otherwise possible.
3. If accepting a DX rated order for delivery on a date which would
interfere with delivery of any previously accepted DX rated orders,
the contractor must offer to accept the order based on the earliest delivery
date otherwise possible.
4. If a contractor is unable to fill all the rated orders of equal priority
status received on the same day, the contractor must accept, based
upon the earliest delivery dates, only those orders which can be filled, and
reject the other orders.
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Acceptance or Rejection of a Rated Order
Is there a basis for an optional rejection?
1. If the agency placing the order is unwilling or unable to meet the
contractor’s regularly established terms of sale or payment.
− No Discrimination: A contractor may require the same prices and
terms and conditions as for “comparable unrated orders.” But, a
contractor must not discriminate against rated orders “in any
manner such as by charging higher prices or by imposing different
terms and conditions than for comparable unrated orders.”
2. If the order is for an item not supplied by the contractor or for a service
not performed by the contractor;

3. If the order is for an item produced only for the contractor’s own use
for which no orders have been filled for two years prior to the date of
receipt of the rated order. If, however, the contractor has sold some of
these items, the contractor is obligated to accept rated orders up to that
quantity or portion of production, whichever is greater, sold within the past
two years;
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Acceptance or Rejection of a Rated Order
Is there a basis for an optional rejection?
4. If an organization placing the rated order, other than the U.S.
Government, makes the item or performs the service being ordered;
5. If acceptance of a rated order or performance against a rated order
would violate any other regulation, official action, or order of
the Department of Commerce issued under the authority of the
Defense Production Act or the Selective Service Act and related statutes
[See 15 CFR 700.75].
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Negotiating Schedule
• Priority Fulfillment of Accepted Rated Order:
− Priority Production, Procurement, and Delivery: The
contractor must schedule operations in a timely manner to
satisfy the delivery requirements of each rated order. Modifying
production or delivery schedules of unrated orders is necessary
when required delivery dates for rated orders cannot be met.
− The contractor must issue rated orders as necessary for
components, materials, and supplies.

− Conflicting Rated Orders. If delivery of a rated orders conflicts
with the delivery against other rated orders of equal priority
status, the contractor shall give preference to the conflicting
orders in the sequence in which they are to be delivered or
performed (not to the receipt dates). More next slide.
− Notice of Delays. The contractor must notify the customer as
provided in 15 CFR §700.13(d)(3) or 45 CFR 101.33(d)(2).
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Negotiating Schedule
Dealing with Rating Conflicts
• Conflict –Rated Orders vs Unrated Orders: All DO and DX orders have priority over all unrated
orders (federal or commercial). DO or DX must be filled by the ordered delivery date or “the earliest
date on which delivery can be made” (without any consideration for performance of unrated orders).
• Conflict – New DO Order vs. Previously Accepted DO or DX Orders: If a new DO rated order will
interfere with delivery of previously accepted DO or DX rated order, contractor must propose the earliest
delivery date otherwise possible offer to accept the new DO
• Conflict – New DX Order vs. Previously Accepted DX Orders: DX orders have priority over all DO
orders. If a new DX order will interfere with delivery of previously accepted DX rated order, contractor
must propose the earliest delivery date otherwise possible offer to accept the new DX order.
• Conflict – Rated Orders of Equal Priority Status and Different Delivery Dates Received on the
Same Day. If rated orders received on the same day conflict with each other, the contractor must
accept, based on the earliest delivery dates, only those orders which may be filled. (A contractor must
accept “Rated Order A” for deliver yon Dec. 15 before accepting “Rated Order B” for delivery on Dec.
31.) Contractor must offer to accept the conflicted order based on the earliest delivery dates possible.
• Conflict – Rated Orders of Equal Priority Status and Same Delivery Dates. If the conflicting rated
orders are scheduled to be delivered or performed on the same day, the person shall give preference
to those orders which have the earliest receipt dates.
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FPAS-Rated Orders

Negotiating Price and Terms and
Conditions
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Negotiating Price and Ts&Cs
• General Principles for Negotiating Price and Terms &
Conditions:
− Government must meet the contractor’s “regularly
established terms of sale or payment.”
− Contractor must not charge higher prices or impose
different terms and conditions than for “comparable
unrated orders.”

DPAS: 15 CFR 700.13
HRPAS: 45 CFR 101.33

• Risk of Undercharging: Lost Revenue
• Risk of Overcharging: Criminal Penalties
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Negotiating Price and Ts&Cs
• Back to the Future: View Pricing from Perspective of
Inspector General in 2022
− Government auditors, IGs, and investigators are likely to
review FPAS purchases during the COVID-19 emergency

− Looking for opportunists and price gouging or reckless
pricing
− Prepare Now:

• Each order should expressly map to:
▪ Regularly established terms of sale or payment
▪ Comparable unrated orders
• Implement a process and procedure to create compliant
pricing in “real time”
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Negotiating Price and Ts&Cs
• What are your “regularly established terms of sale or
payment?”
− What are your written sales and discounting policies?

− What are your standard sales practices (if nothing in
writing)?
− Do you have a standard template of terms and conditions?

− Possible resource: CSP-1 submitted for FSS Contract
• Practice pointer: include this information with your pricing
proposal
− Speeds negotiation and lowers compliance risk and future
liability
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Negotiating Price and Ts&Cs
• What are “comparable unrated orders”?
− Where is actual sales data in your organization?
• Financial system? Copies of invoices?

− Focus on recent orders (past 12 months)
− Focus on comparable products, quantities, delivery
schedule, etc.

− Explain any adjustments based on established sales
practices.
• Practice pointer: include with your pricing proposal
− Speeds negotiation and lowers compliance risk and future
liability
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FPAS-Rated Orders
Performance Considerations
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Performance Considerations
• Priority Fulfillment of Accepted Rated Order:

− Operations
• Schedule operations to ensure timely delivery of rated
orders.
• Delay production or delivery of unrated orders as
necessary

− Procurement
• Issue rated orders for necessary components, materials, and
supplies

− Contracting
• Communicate with unrated customers (explain delay
and reset expectations)

• Communicate with rated customers
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Performance Considerations
• Managing Conflicting Orders:
− DX Orders have highest priority
− DO Orders have priority over all Unrated Orders (federal
or commercial)
− Rated Orders of equal priority status and different
delivery dates: preference to the earlier delivery date
(not order receipt date).
− Rated Orders of equal priority status and same delivery
date: preference to the earliest receipt date.
DPAS: 15 CFR 700.14
HRPAS: 45 CFR 101.34
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Performance Considerations

DPAS: 15 CFR 700.14
HRPAS: 45 CFR 101.34

• FPAS Anticipates Performance Problems and a Resolution
Process

− If a rated order will be delayed, contractor must notify the
customer.
• If the contractor is unable to resolve a rated order delivery
or performance conflict, the contractor should “promptly seek
special priorities assistance.”
• If the customer objects to the rescheduling of delivery or
performance of a rated order, the customer “should promptly
seek special priorities assistance.”

• Using Inventoried Products: If contractor is unable to
purchase needed materials or components to fill a rated
order by required date, the contractor must fill the rated order
using inventoried production items. (Contractor may
replenish
44
inventory with the use of a rated order.)

Performance Considerations

DPAS: 15 CFR 700.16
HRPAS: 45 CFR 101.36

• Changes or cancellations of Rated Orders
− Customer has unilateral authority to change or cancel order
or change a rating (e.g., from unrated to DO)
− If amendment “significantly alters” the contractor’s original
schedule, it is treated as a new order as of the date of
receipt.
• “Accept” or “Reject” procedures and deadlines

− Following changes do not constitute a new order:
• New shipping destination
• Reduction in quantity

• Negligible increase in quantity
• Minor variation in size or design (prior to start of production)
• Mutually agreed change
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Performance Considerations

DPAS: 15 CFR 700.16
HRPAS: 45 CFR 101.36

• Impact of Changes on Downstream Rated Orders
− Contractor must notify its suppliers of any changes in
rating or scope of a rated order that impact the downstream
orders.

− Contractor must cancel any rated order placed with
suppliers or cancel priority ratings on those orders that
are no longer needed to fill a rated order.
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FPAS-Rated Orders
Using FPAS Authority in Purchasing
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Using FPAS Authority in Purchasing
• Prime contractors and higher-level subcontractors must
flow down the priority rating.
− Best Practice: ensure lower level subcontractors can fulfill order
prior to accepting order from the Government. Do not obligate
the company to an impossible task.

• The rating must be flowed down by the lower-tiered
contractors through the supply chain.

DPAS: 15 CFR 700.15
HRPAS: 45 CFR 101.35
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FPAS-Rated Orders

Responding to FPAS-Rated Orders
Issued by Other Contractors
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Responding to FPAS-Rated Orders
• Prime Contractors that receive a rated order will flow down the
rating to their supply chain.
− Ideally, if a prime contractor receives a rated order, they will verify
with their supply chain that it can be fulfilled.

− If a prime contractor does not verify in advance, subcontractor
must determine whether it can fulfill.
− Rated orders cannot:
• Require delivery date earlier than needed;
• Require quantities greater than needed; or
• Contain items that are not necessary to fulfill a rated order.
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Responding to FPAS-Rated Orders
• Step 1: Review order and determine whether facially proper.
− Does it contain the required elements?
− Is the right agency ordering the right material (such as HHS
for Health Resources)?

• Step 2: Determine whether it can be fulfilled.
• Step 3: Review order to determine whether it can properly
be accepted/rejected.
• Step 4: Communicate with higher-level contractor about
fulfillment and acceptance/rejection.

• Step 5: Accept or reject order within required timeline.
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FPAS-Rated Orders

Dispute Resolution:
Special Priorities Assistance
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Special Priorities Assistance

DPAS: 15 CFR 700.50
HRPAS: 45 CFR 101.40

• Purpose: address production or delivery problems in
connection with rated orders
• Available for “any reason” consistent with FPAS
− Expedite deliveries
− Resolve delivery conflicts
− Place rated orders
− Locate suppliers
− Verify information supplied by customers or vendors
− Rating authority for items not normally eligible for priority treatment

• Requests are Submitted to the Head of the Agency with
authority for the rated order
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Special Priorities Assistance

DPAS: 15 CFR 700.52
HRPAS: 45 CFR 101.42

• Examples of Assistance:
1. Difficulty in obtaining delivery against a rated order by the
required delivery date;
2. Inability to locate a supplier for an item needed to fill
a rated order.
3. Ensuring that rated orders receive preferential treatment by
suppliers;
4. Resolving production or delivery conflicts between various
rated orders;
5. Assisting in placing rated orders with suppliers;
6. Verifying the urgency of rated orders; and
7. Determining the validity of rated orders.
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Special Priorities Assistance

DPAS: 15 CFR 700.53
HRPAS: 45 CFR 101.43

• Criteria for Special Priorities Assistance:
− Timely request
• Prompt submission with enough time to effect a
meaningful resolution of the problem
− Urgent need for the item

− Applicant has made a reasonable effort to resolve the
problem
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Special Priorities Assistance

DPAS: 15 CFR 700.54
HRPAS: 45 CFR 101.44

• Instances where assistance will not be provided:
− When a person is attempting to:
• Secure a price advantage;
• Obtain delivery prior to the time required to fill a rated
order;
• Gain competitive advantage;
• Disrupt an industry apportionment program in a manner
designed to provide a person with an unwarranted share
of scarce items; or
• Overcome a supplier's regularly established terms of sale
or conditions of doing business.
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FPAS-Rated Orders
Compliance Issues and Framework
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Compliance Issues and Framework
• Establish a FPAS Rated Order Working Group
• Identify Key Risks
• Establish Key Policies and Procedures
• Train Personnel who Need to Know
• Encourage centralized reporting of issues and problems
• Respond to Problems
• Consider Periodic Audits in Key Risk Areas
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Compliance Issues and Framework
• FPAS Rated Order Working Group – Key Stakeholders
− Chief Compliance Officer
− Operations & Scheduling
− Purchasing
− Contracts

− Finance
− Business Development (Sales)

− Others?
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Compliance Issues and Framework
• FPAS Compliance – Some Key Risk Areas
− Timely and Accurate Response to Rated Orders
− Pricing and Terms and Conditions: Non-Discriminatory
Treatment

− Scheduling production and properly resolving conflicting
orders
− Appropriate use of rated order authority in purchasing

− Accurate communications with existing and potential
“unrated” customers
− Prompt communication of issues with “rated” customers

− Others?
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Other COVID-19 Developments
for Contractors

61

Overview of Other COVID-19 Developments
• The COVID-19 Outbreak is Unprecedented, but FAR Clauses and
existing rules can guide the way.
• Government worksites and mission essential personnel may be
unavailable.
• Delays in availability of personnel and goods may be excusable
depending on the circumstances.
• Teleworking creates additional cybersecurity challenges.
• The Government may be required to adjust contract
prices/delivery schedules.
• The Government may require priority in production of essential
goods and services.
• We may encounter unique employment and cybersecurity
challenges.
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Questions?
David Black
703.720.8680
David.Black@hklaw.com

Eric Crusius
703.720.8042
Eric.Crusius@hklaw.com
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